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42., The Chairman : I follow that, but what I want to be clear about is this. Is the origin of the man's title a grant from Government ?
Chaudhri Zafrullah Khan :  It is.
43.	The Chairman :   Government, when it makes
the grant, attaches certain conditions ?
Chaudhri Zafrullah Khan :  It does.
44.	The Chairman : Is not the real question whether
the conditions of the grant which the grantee chooses
to  accept are such  as  to  give Government those
powers ?
Chaudhri Zafrullah Khan : Quite. Government
it is admitted can deal with the tenancy under such
and such conditions, if there is a breach, but when it
is a question of whether a breach has in fact
occurred	
45.	The Chairman :   That surely must be a ques
tion of what the terms of the grant are.    It is possible
in England to have a grant given to you, on the terms
that in the sole discretion of the grantor, if he alleges
something has happened, you forfeit your property.
There  is  nothing  impossible in that position, and
whether it is a good or a bad rule is not a matter
which a constitutional conference can decide.
Chaudhri Zafrullah Khan : My submission is that that is one of the powers exercised by the executive.
46.	The Chairman :   I quite understand the illus
tration, but I do not imagine you suggest there ought
to be a section in some Government of India Act to
•say this cannot be so, and primarily, of course, that
is what we are considering.
Chaudhri Zafrullah Khan : I was merely going into the question of the sphere of the judicial and executive.
 47.	Dr. Narang :   The last point which iny friend
was trying to make out would be better illustrated,
as I think, by an example I would give with a view
to asking Mr. Emerson whether it is correct or not.
In the Lyailpur colony area one of the district officers
wanted to raise a large amount of money, about a
crore of rupees, from the people who have settled in
the colony, and he adopted a method of assessment
which was absolutely arbitrary.    For instance, from
agriculturists he wanted to raise money at the rate of
one rupee per vnivla, and from the shopkeepers at the
rate of twenty-five rupees per mirla..    Do you know
that a large number of complaints were made by
people in Lyailpur ?—I think the statement is in
correct that the deputy commissioner wanted to
raise the money.    From what I know of the case the
Government decided that certain rates should be
fixed for the purchase of certain shop and house sites.
 48.	And those rates were different in respect of
different   classes ?—Those  rates  were   different,   I
think I am correct in saying, because in the case of
the agriculturist, the house site was his residence, his
ohief calling was agriculture, which he carried on on
his grant inside the village.    In the other case the
site was the site of a shop, which represented the
occupier's  chief,  if not only,  source  of profit.    I
imagine it was probably on that ground that the
distinction was made, but it was not a case with
which I dealt myself.
 49.	But this you admit, that from the agricul
turists one rupee per mirla was demanded, and from
shopkeepers twenty-five ?—I do not know the exact
rates.    I know there was a difference between the
two.
 50.	A great difference ?—I  cannot say that.    I
have not dealt with the case.
 51.	Do not you think that the shopkeepers are
also a necessary element of the village economy ?
They settled along with the colonists themselves,
and were as muclveolomsts as the agriculturists ?—
As this is not a case with which I have dealt per
sonally, and on Which I have no instructions, I am
not in a position either, to justify or explain the policy
of Government in the matter.
 52.	No reason can be stated by you ?—Because I
have had no concern with the case,
 53.	During  these debates in  the council about
the separation of judicial and executive authority,
 there was  a committee' which recommended  that separation ?—Yes.
 54.	Will you please inform the Conference whether
the Government agreed to the separation of judicial
and executive power ?—I am afraid my reply will be
a long one, but I should like the opportunity of giving
it arsome length.
 55.	The Chairman :   Please give us your answer.
I want to understand the matter.—A committee was
appointed, in 1922, and the committee made a report
to   Government   recommending   certain    changes.
Their recommendations certainly did not involve the
complete separation of the" executive  and judicial
functions.    In the first place, they laid very great
stress on the fact that a magistrate's functions did
not begin and end with the trial of criminal cases.
They stated that it was a very important function of
a magistrate to maintain the peace.    The committee
also accepted the principle that certain preventive
powers should be retained by the executive authority.
Among other things,  as far as I remember,  they
recommended that the executive authority, call him
the deputy commissioner, should have the power of
placing men of bad character on security ;   also that
he should have the power of taking certain action in
regard to property when that property -was likely to
lead to a breach of the peace.    They also laid very
great stress on the fact that the executive authority
must be responsible for the law and order of *>is
district, and that in order to fulfil that responsibility
he  must still have  under his  control for  certain
limited   purposes   the   magistrates   of the   district.
Their chief recommendation, therefore, was that so
far as the trial of cases was concerned, the magis
trates  should  be  under the control  of a judicial
officer, I think a senior sub-judge, but that at the
same time, whenever the deputy commissioner re
quired the services of the magistrates for preventive
action, the maintenance of law and order, then they
should still remain under him.    That is to say, the
magistrates were to be under two masters.    Govern
ment considered that that scheme did not secure the
separation of judicial and executive functions.    In
the second place, the scheme as put forward was an
expensive scheme;   the cost, even as estimated by
the committee, was large, and the cost was much
under-estimated.    Thirdly, at the time the recom
mendations were made, and for some years after,
the province was disturbed by various movements
which menaced the preservation of law and order.
First of all there was the non-co-operation move
ment.    Then we had the Akali movement.    Then up
till quite recently we have had communal riots, and
Government did not think that the time was oppor
tune for introducing a scheme of this sort, which
did  not secure  the  primary object which it was
intended to secure, and which might very seriously
undermine the maintenance of law and order in the
province.    In regard to the general question,  the
position of Government is that it keeps an open mind
on it.    It admits the general principle that judicial
and executive functions should not be combined.    It
is prepared to consider any scheme that is put for
ward, but I think that scheme would have to satisfy
three conditions : firstly, that it was not so expensive
as to be outside the capacity of provincial finances,
or that it should not be so expensive that it would
mean that other departments, and particularly the
beneficent departments, would be starved in order
that it could be carried out.   The second condition
is that the scheme should be such as will not pre
judice the state of ordinary crime in the province—I
mean, dacoities, murders, and so on.    And the third
condition is that it should not undermine the ability
of the executive officer whether he be called the
deputy commissioner or district magistrate, to main
tain law and order in the district.   If any scheme is
evolved which will satisfy those three conditions, I
am quite sure that Government to!! be only too glad
to give it the most careful and favourable considera
tion.   That, I think, is the position.
 56.	Dr.  Narang:   You said just now that the

